(a) Excluding equipment that is operated by remote control,
all self-propelled track-type (crawler mounted) or wheeled
(rubber-tired) scrapers; front-end loaders; dozers;
tractors, including industrial and agriculture tractors but
not including over-the-road type tractors (the type that
pull trailers or vans on highways); and motor graders; and
wheeled prime movers (a tractor of the type and kind
normally used as the mode of power for rubber-tired
scrapers); as used in metal and non-metal mining operations,
with or without attachments, shall be used such mining only
when equipped with (1) roll-over protective structures
CROPS) in accordance with the requirements of paragraphs (b)
through (g) of this standard, as applicable, and (2) seat .
belts meeting the requirements of the Society of Automotive
Engineers (SAE), Motor Vehicle Seat Belts Assemblies-SAE
J4v, approved November 1955, revised July 1965; Seat Belt
Hardware Test Procedures-SAE Jl40a, approved April 1970, re-
vised February 1973; Seat Belt Hardware Performance Require-
ments-SAE J141; Operator Protection for Wheel Type Agri-
cultural and Industrial Tractors-SAE J333a, approved April
1968; revised July 1970, conforms to ASAE S305; and Seat
Beltfe for Construction Equipment-SAE J386 approved March
1968; and, in accordance with paragraphs (b) , (c), and (e)
of this standard, as applicable.

Summary of the Evidence

MSHA inspector Ronald Barri issued this citation when he saw
a driver climb out of a small Michigan front-end loader that was
not equipped with seat belts (Tr. 151, 153).  At the time the six
or seven foot high loader was parked in front of the hopper at
the crusher (Tr. 151, 153).

The lack of seat belts could cause the operator to be thrown
from this equipment (Tr. 152). The inspector further considered
it reasonably likely that this type of equipment would roll over
(Tr. 152).                                                                                                               ;

William Mann testified that the company had been informed
that seat belts must be on the equipment but they do not have to
be worn (Tr. 209).

Further, the vehicles involved in this citation and .the
following citation operate on a level slab (Tr. 209).  But they
must otherwise transverse grades of eight to ten percent in the
area (Tr. 285).

Evaluation of the Evidence

The MSHA's inspector's testimony establishes a violation of
the regulation.

Mr. Mann in his testimony asserts that the seat belts must
be provided but need not be used. But in this case the loader
was not equipped with a seat belt. Accordingly, a violation has
been established and the citation should be affirmed.
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